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V.

The ALJ erred by imposing a sanction—revocation—that was unreasonable.

Respondent argues that the ALJ’s revocation of his merchant mariner license was
an abuse of discretion. [Respondent’s Appeal Brief at 24-25] He contends that 46 C.F.R.
Table 5.569 recommends only a one to three month sanction for violating a United States
regulation, that his violations of 46 C.F.R. §§ 4.05-1(a)(4), 4.05-10 were “de minimis,”
and that he took immediate and well-intentioned steps to rectify the list and prevent the
SL-119 from sinking. [/d.]

The ALJ has wide discretion to choose the appropriate sanction based on the

individual facts of each case. See Appeal Decision 2654 (HOWELL) citing 46 C.F.R.

§ 5.569(a) and Appeal Decisions 2640 (PASSARO), 2609 (DOMANGUE), 2618 (SINN)

and 2543 (SHORT). The ALJ may consider the sanction recommended by the table in

46 C.F.R. § 5.569(d), but Respondent’s remedial actions, his prior record, and other
aggravating and mitigating factors may justify a tougher or more lenient order. [/d.]

In this case, the ALJ considered a wide variety of aggravating factors, including
Respondent’s conviction in the present case of three separate offenses, his 2007
conviction for reckless driving, the property and environmental damage caused by the
barge’s sinking, and, most importantly, Respondent’s violation of the requirement to
notify the Coast Guard of the SL-119’s grounding despite testimony that he had
previously been informed of his duty to do so. [D&O at 29-34] In mitigation, the ALJ
considered Respondent’s actions to determine the source of the list, but determined that

they did not compensate for Respondent’s repeated poor judgment. [Id. at 32] The
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ALJ’s thorough and thoughtful discussion of these factors demonstrates that his decision

to revoke Respondent’s license was not an abuse of discretion.

CONCLUSION

The actions of the ALJ accord with applicable law, and were not arbitrary,
capricious, or clearly erroneous. Furthermore, the record shows that competent,
substantial, reliable, and probative evidence existed to support the findings and order of
the ALJ. Therefore, I find Respondent's bases of appeal to be without merit.

ORDER
Accordingly, the Decision and Order of the ALJ, dated August 31, 2009, is

hereby AFFIRMED.
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Signed at Washington, D.C. this |1 day ofa(_‘ﬁfzm 1.
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